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("©") Order-In-Appeal No. and Date
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(if)
-cnftcrfcli7TT~/ sfrmraia, rzga (srfler)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

stda Rt fail
('cf) Date of issue

05.12.2023

Arising out of Order-In-Original No. AHM-CEX-003-REASSIGNED-AC-RRK-21-2022-23

(s-) dated 22.02.2023 passed by the Assistant Commissioner, CGST, Division-Himmatnagar,

Gandhinagar Commissionerate

3-1 cfht efid y cfiT t=fT+f 3Til: "CfdT / M/s Sitaram, Plot No. 663/B1, Sector-6, Prerna
(a) Name and Address of the

Appellant
Apartment, Gandhinagar, Gujarat-382006

#?anzr sr{ta-st@gr sriar rgra mar&it azsrs4gr ah 7q zrnfrf tr aarg +TT Terr
rf@latr Rtaft rrartrstarIr#«mar t:, tar fa ta s2gra faszt amarel
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) at 3qr«a gt«a sf@nt, 1994 Rt arr zaaft aarguat aaRpt arrt
3T-ult a 7rpa siasigteu sr@at 3fla, +Ta rat, f4a iatar, usa PTT,
atftif, ftatr sat, iamf, &f@cf: 110001 t #rsftaR@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) "l!Rmt t ztfasa 0ft ztRa atft srusrsn qr z=a #tart tar f@ft
'+l o:g 1◄11 { t¢ '+JO:S (ill{ ?f l=!n1 i;r~ 'gQ;~ if, '4T "fcl1m '+jO:S 1◄11 ( r suerat? ag fa#flt #tar
'4T fc\;m" '4-1 o:g l"I I {it""@"m fr#Rnaha z&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether~~J~cl:~~ or in a
Warehouse
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("©") ma h arzfta apr f.?P-1 rfa a +ITT!" "91:" m +ITT!" ~ Fcl f.h-11a t 3qar green maT "91:"

«raa grcaRaz#wristsharzftrqr7faffaa2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

{ef) .3'ITT11=1 3qrRt sgraa gr«ma hpatfu RtpetafzRt 2gsit sn?gr it sr
errvi fr ah a(Rn sga, sft ? err "9Tfur atwarznr a it fa st@Ru (i 2) 1998

nrr 109 rtfa fig ·rgzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed u.nder
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#fr sgra grcm (sft) Rural, 2001 aRu 9 a siafa Rf@ rrit zz-8t
fail , 3fa s2gr#fa an )faRaia cf1,:rm faun-mgrv aftst ft err-err
faat a arr 5fa nlaa far sat arfeu s«ah arr erar nr er glf a sia tr 35-< a
f.:tmftcr fra4rata4 h arrtr-6at fruf sf@tf aRet

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rasa ala?arr sgt iaqr v4 atast zr 5ata tatst 200/- ft gnatft
sq sit azgl ia4a um are ksnrar gt at 1000/- ftRran ftsrt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gca, a€ta sgraa greenuat#cflJl a tr1f@lawk ,Ra srf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ht 3carat gr sf@Ra4 , 1944 Rtat 35-4/35-zh siafa
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5aRfa qRa aarg star ? srrar tst, zfht ahua#tar gre4, a#tz
graa gten qi ata sf+nnf@2raw (fee) fr fn 2fr fmr, zarala 2d tar,

csl@½IJl 'Bcfrf, 3TfRc!T, frR~{rtl◄I.Z, ~Q½~lcill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp~ .. form of
crossed bank draft in favour of Asstt. Registar of a branch pif,M'"" public

• ,:t •ft'8 '·?-~
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sector bank of the place where the. bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zR?z2gra&qsgif mr tar gtar? at r@tasitar fu Rt« mr parasf
sr frmrRe sa acr zta gu R a fer €l #rf a fu zrenferfa sf«ft
arr4f@raw Rt ca zfa znr?#trat Rt v4 zaa far srar?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) «qr4raa gea sf@Ra 1970 zr ijtf@er ft~--1 a siaia faff?a fu =gar s
~m~amt~r ~~f.-1 ofu qf@eat k star@aRt ua f@a 6.50 hrs ..4 Ill 1<,t 4

ea fee«rgtrreg
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a if@la#Rt Ria0r at ark frr:r:rr# 3lR mnt a.ff« fan war 2 st tar
~.~'3 ,q I ~ii ~ i:;ci" "flcllcl,( \'.S191 J1 ll~ (cfi IllYfcl fit)~, 1982 it~t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr ga,hr sqrar gta qiatfl zrnf@law (fee) h 4fr aft?t harr
i:f cfido4 l-li ·'I (Demand) ~~ (Penalty) c!iT 10% pf sar #ar rfarf zl gt <,ti fefi,~~ \JllTT

10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{tr Gara gr«em zit hara ah siaia, sf@agt#frRtmlT (Duty Demanded) I

(1) m (Section) llDt~f.tmfta"u-fu;
(2) fur+adz hfee RRu;
(3) az#fezfitafa 6 %aga erarf

For an appeal ·to be filed before the CESTAT, · 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < smrr a fr a{a qf@law ?#r wzt gee srzrar gea qrws fa ctlRa itm~~ ifC;

qr«ank10% 4wari sgt ahaare faR@a gtaaaws10%sat Rtaa#fr?
In view of above, an appeal against thi~ order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalb · in-..dis ute,
or penalty, where penalty alone is in dispute."
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F. No. GAPPL/COM/STP/2324/2023

374)f@1 3TT/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Sitaram, Plot No. 663/B 1, Sector-6,

Prerna Apartment, Gandhinagar, Gujarat-382006 [hereinafter referred to as "the

appellant"] against Order in Original No. AHM-CEX-003-REASSIGNED-AC-RRK

21-2022-23 dated 22.02.2023 [hereinafter referred to as "the impugned order"]

passed by the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under

Service Tax No. CARPS0059LSD001 and engaged in providing of 'Manpower

recruitment/supply agency service'. As per information received from Income Tax

Department, it was observed by the jurisdictional officer that <luting the period F.Y.

2014-15, the appellant had earned substantial service income of Rs. 25,18,162/-as

declared in ITR, but they had declared service income of Rs. 4,01,399/- only in ST-3

Return. Accordingly, in order to verify the said discrepancy, the jurisdictional Office

issued letters/emails to the appellant calling for the details of services provided during

the period F.Y. 2014-15. However, they didn't submit any reply. The jurisdictional

officers considering the services provided by the appellant during the relevant period

as taxable under Section 65 B (44) of the Finance Act, 1994 determined the Service

Tax liability for the F .Y. 2016-17 on the basis of differential value between the value

of 'Sales of Services' under Sales/Gross Receipts from Services (Value from

ITR)/Form 26AS and ST-3 Returns, as details below:

Sr. Period Highest Differential Taxable Rate of Service Service Tax
No. (F.Y.) Value (in Rs.) Tax incl. Cess payable but not

paid (in Rs.)

1. 2014-15 21,16,763/ 12.36% 2,61,631/

3. The appellant was issued Show Cause Notice No. IV/16-09/TPI/PI/Batch

3B/2018-19/Gr.III dated 25.06.2020 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.2,61,631/- under proviso to Section 73 (1) of Finance

Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed

imposition of penalty under Sections 77 and Section 78 of the Finance Act, 1994.

4. The said SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs.2,61,631/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.
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F. No. GAPPL/COM/STP/2324/2023

e Penalty of Rs.2,61,631/- was imposed under Section 78 (1) of the Finance

Act,1994 with option for reduced penalty in tenns of clause (ii).

© Penalty of Rs.10,000/- or Rs. 200/- for every day during which such failure

continue, whichever is higher, was imposed under Section 77 of the Finance Act,

1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The appellant 1s proprietary firm, having service Tax registration No.

CARPS0059LSD00 1. The firm was engaged in providing of service 'Manpower

Supply Service'. The ST-3 was filed and applicable tax was paid. The firm was

also active in sale of goods related to construction namely sand, masonry stones,

bricks, Kapachi (small pieces stones) etc.

»» The department has fetched certain financial data from the CBDT sources,

wherein the details of income of Rs. 25,18,162/- filed by the appellant for the

F.Y. 2014-15. It was alleged in the SCN that the applicant has filed the ST-3

return showing taxable service income of Rs. 4,01,399/- for the FY. 2014-15.

Thus, the alleged variation of income was shown at Rs. 21,16,763/- and Service

Tax ofRs. 2,61,631/- inclusive of cess was demanded.

► They submitted that the SCN was issued based upon assumption without going

into facts and inquiry. Before issue of demand Notice, no opportunity was given

to explain. They had filed applicable service tax returns and also the returns of

income tax. Once the tax returns under respective laws have been filed and the

income generated has been shown, in such a situation the demand under

extended period of limitation cannot be issued. Since, it is not a case of fraud

and suppression of the facts. In other words in such situation, the demand can

only be issued for normal period and not under extended period. It is submitted

that on the plank alone, the demand is required to be tenned as time barred and

the action proposed in SCN dated 25.6.2020 deserves to be dropped. In the

matter, the applicant places his reliance on the Order of Tribunal 2022(66)

GSTL 440 (Kolkata) in the case of Balaji Machinery Vs. Commissioner of

CGST & Excise Patna-11.

► They further submitted that the demand relates to the period of 2014-15 and

SCN is issued on 25.6.2020, which is more than 5 ye · from the date of filing
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F. No. GAPPL/COM/STP/2324/2023

the ST-3 of 10 April, 2015 and hence the demand made is time baned even after

invoking the extended period of demand. The present demand is made without ·

ascertain the facts. On this aspect, it can be concluded that the demand made is

without substance and deserves to be dropped on this count alone. The applicant

places his reliance on the following orders ofHon'ble Tribunal in case of:

i) 2023 (68) GSTL 279 (T-Ahmd) Vatsal Resources Vs. Commr of C Ex &

ST, Surat-l
ii) 2023 (68) GSTL 292 (T-Ahmd) Reynolds Petro Chem Ltd Vs. Commr of

C Ex & ST, Surat-I
► They submitted that the allegations made in the SCN relating to nature of

income is bald and the same has not been supported with any evidence towards

rendition of service. No demand can survive just on assumption. Furthermore, a

third party data is of no avail and the facts can only be ascertained from the party

concerned. As submitted herein above, the appellant used to sale construction

materials. Thus, the income generated had no nexus with services as alleged

half-heartedly on the basis of third party data in the SCN.

► In this case no provisions of Finance Act, 1994 is violated and therefore it

cannot be termed to be a case of wilful suppression of the facts, no tax was

payable, and as such the demand of the tax cannot be made, no interest is

recoverable and at the time no penalty can be imposed under the provisions of

the Finance Act, 1994.

6. Personal Hearing in the case was held on 25.10.2023. Shri M. K. Kothari,

Consultatnt, appeared for personal hearing on behalf of the appellant. He reiterated

the contents of the written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.2,61,631/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period F.Y. 2014-15.ge. j1 +,, 2•. evs "jE#
t
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8. I find that the appellant claimed that they were providing 'Manpower Supply

Service' and also engaged in the activity of Sale of Goods related to construction

material sand, masonry stones, bricks, kapachi. On going through the Para 10 of the

impugned order, I find that the matter has been decided ex-parte and the appellant

had neither submitted any documentary evidence & financial records regarding their

'Sale of Services' & 'Sale of Goods' nor appeared in personal hearing before the

adjudicating authority. Even, at the appellate stage, the appellant have not submitted

any documents viz Balance Sheet, P&L Ale, ITR, Form 26AS, Service Tax Ledger,

ST-3 Returns, Invoices, Contract Copy, Reconciliation Statement for their income

during the F.Y. 2014-15.

9. Considering the facts of the case as discussed herein above and in the interest

ofjustice, I am ofthe considered view that the case is required to be remanded back

to the adjudicating authority so that they can evaluate the appellant's claim following

their submission and decide the case afresh accordingly.

10. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-nova adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles ofnatural justice.

11. sRha«ftr as Rt +&ftmt fart 5ql at#far star?]
The appeal filed by the appellant stands disposed of in above terms.

flell I fc-kllAttested :
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F. No. GAPPL/COM/STP/2324/2023

By RECD/SPEED POST A/D. : . .

To,
Mis Sitaram,
Plot No. 663/Bl,
Sector-6, Prema Apartment,
Gandhinagar, Gujarat-382006.

Copy to:
1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar Commissionerate.

3. The Assistant Commissioner, CGST & CEX, Division - Gandhinagar,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

Guard fie.

6. PA File.
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